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The bill language we are discussing today represents the first step in a three step 
process borne of DEC’s scientists  and technical staff.  Making more clear and 
transparent the classification and designated use framework in 10 VSA 1252 and 
1253 is the first step necessary to update the Water Quality Standards rule, then 
promulgate an Antidegradation rule. The results of this three-step effort will result in 
a predictable, precise, and transparent framework for the application of the water 
quality standards.  In this presentation , I will walk thru why the Agency supports this 
bill, and provide occasional specific waterbody examples along the way.
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This slide serves as a reminder that the Federal Clean Water Act, Section 101(a) 
establishes the core goals that shall be managed for, for all navigable waters, by all 
States and Tribes.  States are authorized to add additional protected uses, with two 
important caveats:
1) Assimilation of waste cannot be a use
2) Attainment of State designated uses cannot interfere with the attainment of the 

core goals.

In addition, insofar as the federal Clean Water Act speaks to the quality of waters to 
support designated uses, EPA would not typically recognize as a designated use an 
activity that is not necessarily reliant upon the quality of water. 
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The general process of determine if a waterbody meets Federal Clean Water Act goals 
involves asking three questions: 

1) What use of the water is being assessed? 
2) What criteria pertain to that use?
3) Does the waterbody as measured for the use meet the criteria?

The Agency has a regularly updated Water Quality Assessment and Listing 
methodology that documents how this takes place.  When one or more uses is not 
supported, then the Clean Water Act requires that we restore the uses. Restoration is 
accomplished by means of TMDL’s, Water Quality Remediation planning, permits, and 
is beyond the scope of this testimony, though a specific restoration example will be 
featured in this testimony.
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The structure of the Water Quality Standards in VT features all of the types of criteria 
listed above.  To reiterate, the point of H517 is to provide for a pathway to upwardly 
classify specific uses of surface waters  This testimony is written in such a manner as 
to highlight which criteria bear when a use is classified upwards. 

1/26/2016

6



VTDEC has for years been refining aquatic life use criteria to measure attainment of 
the core Federal Clean Water Act goal of ecological integrity.   The figure above shows 
the restoration of Rice Brook, and on the right are shown the aquatic biota thresholds 
that indicate the level of use that is supported, over time.  Note the descriptions of 
the community, which translate numeric biological measurements into terms such as 
Poor, Good, Very Good, or Excellent.  These terms are defined numerically in a long-
standing procedure of DEC, which has been used by scientists in the public, academic, 
and private consulting sector for many years.  There are numerous examples where 
restoration has occurred.  
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The data presented in this data-rich table is from the exact same location.  The 
purpose of this slide is to illustrate that the biological assessments, and translations 
of biological condition to terms like “good, fair, or poor,” are grounded in science, and 
relate actual measurements of the biological community to the goals in the water 
quality standards. 
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The watershed-specific findings of tactical basin plans may vary by planning basin, but 
the content is consistently expressed across the basins, such that the reader can 
access and obtain similar information for any basin of interest. In a given basin plan, 
the Introduction presents a brief basin description, purpose of the plan, planning 
process, the partners involved in the process to develop the plan’s recommendations, 
and the expected outcomes over the five-year implementation horizon.  

The section entitled “Chapter 2. Water Quality in the Basin,” presents a textual and 
graphical characterization of the basin, and presents several aspects of importance to 
substantiate why the subsequent prioritized implementation actions are as stated.  
Key items include: surface waters exhibiting very good or excellent biological, 
geomorphic, chemical, and/or fisheries; impaired, stressed, and altered waters; 
waterbody-specific TMDLs; and, the status of direct discharges (municipal or 
industrial wastewater). This section of the plan is derived by a thorough analysis of 
several types of assessments. 

In Chapter 3. Establishing Management and Protection Goals for Surface Waters, each 
tactical plan outlines opportunities for augmented protections for surface waters.  
This plan chapter lists those waters identified through the planning process that 
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present opportunities for Outstanding Resource Water Designations (10 V.S.A. 
1424a), waterbody reclassifications (10 V.S.A 1253(d)), or wetland reclassifications 
(Vermont Wetland Rules; NRB, 2010).  Chapter three of each tactical basin plan also 
references listings of existing uses that are consulted in the application of 
antidegradation review.
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In the next few pages, a few examples from recent tactical basin plans are provided, 
and the specific criteria that would result from the proposed designations are shown.  
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Currently, when a waterbody is classified as A(1), there are some particular 
restrictions that always apply, regardless of the use being designated.
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Here are a few examples of surface waters identified as prospective Class B1 
candidates in the recently approved Battenkill Tactical Basin Plan.
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Here are a few examples of surface waters identified as prospective Class B1 
candidates, for recreational fishing, in the recently approved Battenkill Tactical Basin 
Plan.
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The Basin Planning process is only recently working with VT Paddlers Assoc. and 
American Whitewater to help identify whitewater resources that are suitable for 
consideration as Class B(1).  This work is in early stages and needs refinement.  As 
part of the West River tactical plan development, VTDEC received comment from 
American Whitewater which caused the Department to recognize in the Basin Plan 
that certain reaches are considered important for whitewater boating. The 
waterbodies that may be suitable for B1 designation are a subset of those recognized.
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In consideration of the goals of Act 64 of 2015, this proposal presents is a clearer and 
more predictable framework for the management and protection of surface waters 
than has to date been in place.  Replacing the confusing Water Management Types 
with a consistent classification framework and independent designation of uses is 
consistent with how other States’ WQS rules are structured.  The Agency has done 
outreach on this proposal with advocacy and representatives from the consulting and 
development communities. Thru this process, the Agency has received valuable 
feedback on how to structure the WQS in such a manner as to present clarity, and to 
avoid unintended consequences. The Agency looks forward to pursuing the 
rulemaking process for the Water Quality Standards, which will allow for the 
promulgation of a clear and transparent antidegradation rule.
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